IN DISTRICT COURT, COUNTY OF CASS, STATE OF NORTH DAKOTA

Sierra Corporate Design, Inc., File No. 09-05-C-01660
Plaingiff PLAINTIFE’S MEMORANDUM
’ OF LAW IN SUPPORT OF
v MOTION FOR CONTEMPT
David Ritz and Ed Falk,
Defendants.
INTRODUCTION

Plaintiff Sierra Corporate Design, Inc. (hereinafter “Sierra™) submits this memorandum of
law in support of its motion for contempt against Defendant David Ritz (hereinafter “Ritz”).

STATEMENT OF FACTS

On August 3, 2005, this Court entered the following injunction against Ritz:

~ Defendant Ritz, and all persons acting in concert with him, are
- hereby enjoined from directly or indirectly publishing, sharing or
communicating any information about Sierra’s computers,
websites, servers, networks, or computer systems. This injunction -
includes, but is not limited to, publishing information about Sierra
on any website, Ritz has stipulated to this portion of the injunction
without admission of wrongdoing or liability.

Order, Y 3, August 3,7 2005, filed August 4, 2005.

Nonetheless, and despite the order of this Court, Ritz proceeded to publish information
- on the Internet about Sierra. Affidavit of Lesa Kraft in Support of Motion for Contempt,
September 29, 2005 (hereinafter “Kraft Aff.”"). Sierra observed the information on the Internet

site located at http://dritz.mako.ath.cx/20050323 -newsfeeds_paths.txt (hereinafter, “the Ritz Path

Site™) in late August 2005. Id. Although the Ritz Path Site was taken down for several days, it

again reappeared by September 3 and remained there through September 6, 2006, Id. The Ritz



Path Site revealed information about Sierra's computers and systems. In particular, the Ritz Path
" Site listed Sierra’s peering sites and path stamp information from Sierra’s different servers and it
was similar to a Sierra network diagfam. Id

At various times after August 3, 2005, through the September 6, 2005 lefter of plaintiff’s
counsel notifying Ritz of this motion for contempt, Ritz was intermittently publishing
information about Sierra and its systems on the Internet. Kraft Aff.; Affidavit of Christopher J.
Harristhal in Support of Motion for Contempt, September 30, 2005, Exhibit A (hereinafter
“Harristhal Aff.”). While the Ritz Péfh Site was taken down following issuance of the noticé of
this moﬁon, there was never a denial that Ritz had published the site afier issuance of the
injunction and no explanation was ever furnished for fhe tranégression. Harristhal Aff.,
Exhibit B.

ARGUMENT

L. Ritz Ha.s Intentionallv' Disbbeved an Order of This Court and Should be Held in
- Contempt. '

After the issuance of the injuncfion in this case, Ritz took down and then restored a
. Website containing nformation abéut Sierra’s computers and systems. The fact the website went
back up after the order was issued on August 3, 2005 shows that the offending site was posted
deliberately, and not merely overlooked when one of his other websites was removed. Ritz has
acted deliberately and intentionally in disobedience of this Court’s order and should be held in
contempt.

Contempt is defined as, “[i]ntentional disobedience, resistance, or obstruction of the
authoritf, process, or order of a court or other officer including a referee or magistrate.”

N.D.C.C. § 27-10-01.1 (1)Xa). As noted above, Ritz acted intentionally as shown by the fact that



the site containing Sierra’s domain and path information was put up after this Court issued its
order. This was 1o oversight. Ritz has knowingly disobeyed a court order.

A cqmplainant in a civil contempt proceeding must clearly and satisfactorily show that

the alleged contempt has been committed. Anchor Estates, Inc. v. State, 466 NW.2d 111, 113
| (N.D. 1991) citing Buchmann v. Buchmann, 202 N.W.2d 677 (N .D.19.72). A determination of
~ whether a contempt has been committed is within the sound discretion of the trial court, and its
determination will not be disturbed on appeal absent an abuse of discretion. /d. citing Fargo
Women's Health Organization v. Larson, 391 N.W.éd 627 (N.D.1986); Bergstrom v. Bergstrom,
320 N.W.2d 119 (N.D.1982).

Sierra easily makes the requisite showing that the contempt was committed. Ritz posted
infonﬁation about Sierra’s servers, and when confronted with his _\}iol_ation of the order and
~ informed that the motion for ﬁontempt would follow, the site mysteriously went dark, i.e. came
down. This conclusively proves Ritz was behind the site. Despite the letter from plaintiff’s
;:ounsei inviting an explanation for the posting, none followed. Harristhal Aff.

The Court should note that Ritz stipulated to the entry of the very prt)v_ision of the
iﬁjunction which he violated. He did not oppose it, did not question its meaning nor inquire
ﬁhether it would app.ly to all _of his sites as opposed to just some of them. The injunction was
-specific and he never suggested he found the Orde_r to be vague or in any way lacking clarity. He
was represenfed by sever.al attorneys at the hearing at which the Order was entered and no one
questioned the scope or meaning of the Order.

Ritz violated an injunction which he understood and to which he had agreed. Sierra has

clearly and satisfactorily established Ritz’s contempt.



II. The Court Should Punitively Sanction Ritz.

The deliberate violation of this Court’s order fully warrants the imposition of sanctions
against Ritz. The courts of North Dakota are empowered to impose punitive sanctions against a

litigant who disobeys a court order.

The court on its own motion or motion of a person aggrieved by
contempt of court may seck imposition of a remedial sanction for
the contempt by filing a motion for that purpose in the proceeding
-to which the contempt is related. The court, after notice and
hearing, may impose a remedial sanction authorized by this
chapter.

- N.D.C.C. § 27-10-01.3 (1)(a).

Ritz was notified of this. motion on Septembér 6 and yet failed to respond with any
explanation. ‘His conduct in maintaining and restoring the Ritz Pafh Site after issuance of the
injunction shows his cavalier diSrégard for the authority of this Court..

This is not the first time Rifz has flouted his disdain for the laws of the State of North
i:)akota. : As previously briefed, Ritz had temporarily taken down the original Ritz Site referenced
" in the Complaint, only to put it back on the Internet while he moved 1o stay l‘hé proceedings.

- Ritz again tried to tamper with Sierra’s server on June 29, July 8, 11 and 14, 2005. Roeder
Affidavit 2. See Defendant’s Mem. of Law In Support of Preliminary Injunction, pp. 2-8.

Ritz has never denied these further incursions into Sierra’s servers or systems. Harristhal Aff.”

Since the motion for injunctive relief was brought, Ritz has admitted he is the person who

' The original of James Roeder’s affidavit was filed with the Court on July 21, 2005 with
Sierra’s memorandum of law opposing the motion for a stay of proceedings.

2 The original of Chris Harristhal’s affidavit was filed with the Court on July 21, 2005 with
Sierra’s memorandum of law opposing the motion for a stay of proceedings.






